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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ;
V. ; Case No. 05-CV-329-TCK-SAJ
TYSON FOODS, INC.,, et al., g

Defendants. ;

PLAINTIFF STATE OF OKLAHOMA'S RESPONSE TO "POULTRY GROWERS'
MOTION TO RECONSIDER THE MAY 31, 2006 ORDER REGARDING SUBPOENAS
FOR INSPECTION AND SAMPLING OF PREMISES OWNED BY NON-PARTIES"

COMES NOW Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his
capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the Environment,
C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
under CERCLA ("the State™), and in response to "Poultry Growers' Motion to Reconsider the
May 31, 2006 Order Regarding Subpoenas for Inspection and Sampling of Premises Owned by

Non-Parties” ("Poultry Growers' Reconsideration Motion") (DK T #789) states that it is without

foundation and should be denied.

L Legal Standard
Motions for reconsideration are proper only in very limited circumstances. As explained
by the Tenth Circuit:

Grounds warranting a motion to reconsider include (1) an intervening change in
the controlling law, (2) new evidence previously unavailable, and (3) the need to
correct clear error or prevent manifest injustice. . . . Thus, a motion for
reconsideration is appropriate where the court has misapprehended the facts, a
party's position, or the controlling law. . .. It is not appropriate to revisit issues
already addressed or advance arguments that could have been raised in prior
briefing.
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Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000) (citations omitted); see also
Van Skiver v. United States, 952 F.2d 1241, 1243 (10th Cir. 1992) ("revisiting the issues already
addressed 'is not the purpose of a motion to reconsider,’ and ‘advanc[ing] new arguments or
supporting facts which were otherwise available for presentation when the original . . . motion
was briefed' is likewise inappropriate™) (citation omitted); Davis v. Mid-Century Insurance Co.,
1998 WL 1285714, *7 (W.D. Okla. 1998) ("A motion to reconsider is appropriate only in very
limited circumstances. Such a motion is not designed to be a second chance for a losing party to
again argue his case in the hope of obtaining a favorable decision. A motion to reconsider
'would be appropriate where, for example, the court has patently misunderstood a party or has
made a decision outside the adversarial issues presented to the court by the parties, or has made
an error not of reasoning but of apprehension. A further basis for a motion to reconsider would
be a controlling or significant change in the law or facts since the submission of the issue to the

court™) (citation omitted).

I The Poultry Growers' Reconsideration Motion Fails to Satisfy Any of the Grounds
That Might Justify Reconsideration

The Poultry Growers’ Reconsideration Motion requests that the Court reconsider two
specific issues addressed in its May 31, 2006 Order (DKT #757). First, the Poultry Growers ask
the Court to reconsider its holding that the discovery sought by the State is relevant. Second, the
Poultry Growers ask the Court to reconsider its holding that the sampling permitted in the May
31, 2006 Order does not constitute a taking by the State. For the reasons set forth below, neither
of these issues warrants reconsideration by the Court, and the Poultry Growers® Reconsideration

Motion should be demed.
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A. The Court’s Ruling that the Discovery Sought by the State is Relevant Does
Not Warrant Reconsideration

In its May 31, 2006 Order, the Court ruled:

The Court has considered the arguments of counsel at oral argument and
reviewed Plaintiff's Complaint. The Court concludes that Plaintiff has adequately
demonstrated relevance. Plaintiff alleges that various entities and individuals
engage in poultry growing operations on the various properties upon which
subpoenas have been issued. Plaintiff alleges that such poultry growing
operations generate poultry waste, and that the poultry waste is handled, stored,
and disposed on lands within the Illinois River Watershed ("IRW"). Plaintiff
alleges that the IRW has been polluted and that improper poultry waste disposal
practices are responsible for the pollution. Plaintiff notes that poultry waste
includes numerous elements including phosphorus, nitrogen, arsenic, zinc,
copper, hormones, and microbial pathogens. Plaintiff also notes that elevated
levels of these substances exist in the waters of the IRW. Plaintiff has adequately
satisfied the relevancy requirement of Plaintiff's requests.

May 31, 2006 Order, p. 4. It is unclear from the Poultry Growers’ Reconsideration Motion
exactly what grounds they believe warrant reconsideration of this ruling. No changes in the law
or the facts have occurred since the May 31, 2006 ruling. Further, the Poultry Growers do not
point to any clear legal error or “manifest injustice” that would provide a basis for
reconsideration of the May 31, 2006 Order. Finally, the Poultry Growers do not allege any
misunderstanding by the Court of the law, the facts, or the parties' positions. The Poultry
Grower’s Motion to Reconsider merely reiterates their previously-argued (and unfounded)
position that the discovery sought by the State is not relevant, repeats the information set forth in
the Bert Smith Affidavit, and then references a recent report from the Oklahoma Conservation
Commission.! Voelkel v. General Motors Corp., 846 F.Supp. 1482, 1483 (D. Kan. 1994) ("A

motion for reconsideration is not a second chance for the losing party to make its strongest case

or to dress up arguments that previously failed"); A/l West Pet Supply Co. v. Hill's Pet Products

! This report does not constitute new evidence, and does not change any of the

circumstances of this case. See Davis, 1998 WL 1285714, *7 (denying motion to reconsider that
reiterated previous arguments and merely added new case citations).
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Division, 847 F.Supp. 858, 860 (D. Kan. 1994) (" A motion to reconsider . . . may not be used as
a vehicle for the losing party to rehash arguments previously considered and rejected by the
district court™); Davis, 1998 WL 1285714, *7 ("[ A motion to reconsider] is not designed to be a
second chance for a losing party to again argue his case in the hope of obtaining a favorable
decision™).

The simple fact of the matter is that the Court's finding of relevancy is correct, and the
Poultry Growers have cited no legal authority to the contrary. Relevancy is judged by the
allegations made in the complaint. See Fed. R. Civ. P. 26(b)(1) ("Parties may obtain discovery
regarding any matter, not privileged, that is relevant to the claim or defense of any party").
Issues pertaining to relevancy were argued extensively at the May 17, 2006 hearing. A review of
the May 31, 2006 Order reflects that the Court, in finding relevancy, correctly analyzed the
sought-after discovery in the context of the claims asserted by the State in the Complaint.
Accordingly, the Poultry Growers' Reconsideration Motion should be denied.

B. The Court’s Ruling that the Sampling Sought by the State Does Not
Constitute a Taking Does Not Warrant Reconsideration

In its May 31, 2006 Order, the Court ruled:

The Court has reviewed the cases relied upon by the Poultry Growers and some

Defendants and they are factually distinguishable. . . . The Court concludes that

the proposed sampling does not constitute a taking by the State.
May 31, 2006 Order, p. 10 (citations omitted). As with the relevancy issue, here, too, the Poultry
Growers cite no change in the law or the facts since the May 31, 2006 ruling. Nor do the Poultry
Growers point to any clear legal error or “manifest injustice” that would provide a basis for

reconsideration of the May 31, 2006 Order as to this issue. And the Poultry Growers do not

allege any misunderstanding by the Court of the law, the facts, or the parties' positions.
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Rather, the Poultry Growers' Reconsideration Motion suggests, without citation to any
legal authority or facts, that because the sampling will be split in the laboratory rather than in the
field larger or additional samples must be taken, and that these larger or additional samples
somehow would rise to the level of a taking. It is unnecessary to address the merits (or, more
appropriately, the lack of merit) of the Poultry Growers' legal argument because it is based upon
an entirely erroneous underlying factual premise. First, the size of the samples being taken does
not change merely because the samples will be split at the laboratory rather than in the field.?
And second, the samples are being split only two ways (i.e., one for each side), not multiple
ways (i.e., one for the State and one for each Poultry Integrator Defendants) as the Poultry
Growers suggest might occur. The Poultry Growers' Reconsideration Motion thus fails on this
basis as well, and must be denied. See Voelkel, 846 F.Supp. at 1483; All West Pet Supply Co.,

847 F.Supp. at 860; Davis, 1998 WL 1285714, *7.

I11. Conclusion
Because it falls outside the limited class of circumstances in which a motion to reconsider
is appropriate, the State respectfully requests that the Court deny the Poultry Growers'

Reconsideration Motion.

2 In its June 9, 2006 Supplemental Order (DKT #796), the Court reaffirmed its
ruling that the State is permitted to split the sampies in the laboratories.
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June 26, 2006

Respectfully submitted,

W.A. Drew Edmondson (OBA #2628)
Attorney General

Kelly H. Burch (OBA #17067)

J. Trevor Hammons (OBA #20234)
Assistant Attorneys General

State of Oklahoma

2300 North Lincoln Boulevard, Suite 112
Oklahoma City, OK 73105

(405) 521-3921

s/ M. David Riggs

M. David Riggs (OBA #7583)

Joseph P. Lennart (OBA #5371)

Richard T. Garren (OBA #3253)

Douglas A. Wilson (OBA #13128)

Sharon K. Weaver (OBA #19010)

Riggs, Abney, Neal, Turpen, Orbison & Lewis
502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Attorneys for the State of Oklahoma
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CERTIFICATE OF MAILING

I hereby certify that on this 26th day of June, 2006, I electronically transmitted the
foregoing document to the Clerk of the Court using the ECF System for filing and transmittal of
a Notice of Electronic Filing to the following ECF registrants.

+ Jo Nan Allen
Jjonanallen@yahoo.com bacaviola@yahoo.com
* Robert Earl Applegate
hm@holdenokla.com rapplegate@holdenokla.com
¢ Frederick C Baker
fbaker@motleyrice.com mcarr@motleyrice.com;fhmorgan@motleyrice.com
+ Tim Keith Baker
tbakerlaw(@sbcglobal.net
* Douglas L. Boyd
dboyd31244@aol.com
« Vicki Bronson
vbronson@cwlaw.com Iphillips@cwlaw.com
+ Paula M Buchwald
pbuchwald@ryanwhaley.com
+ Louis Werner Bullock
LBULLOCK@MKBLAW.NET
NHODGE@MKBLAW.NET;BDEJONG@MKBLAW.NET
¢ Michael Lee Carr
hm@holdenokla.com mcarr@holdenokla.com
* Bobby Jay Coffman
beoffman@loganlowry.com
¢« Lloyd E Cole, Jr
colelaw(@alltel.net gloriacsubanks@alltel.net;amy_colelaw@alltel.net
+ Angela Diane Cotner
AngelaCotnerEsq@yahoo.com
+ Reuben Davis
rdavis@boonesmith.com
« John Brian DesBarres
mrjbdb@msn.com JohnD@wcalaw.com
¢ W A Drew Edmondson
fc_docket@oag.state.ok.us
drew_edmondson(@oag.state.ok.us;suzy thrash@oag.state.ok.us.
» Delmar R Ehrich
dehrich@faegre.com kcamey@faegre.com;;qsperrazza@faegre.com
» John R Elrod
jelrod@cwlaw.com vmorgan@cwlaw.com
+ William Bernard Federman
wiederman@aol.com law@federmanlaw.com;ngb@federmanlaw.com
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* Ronnie Jack Freeman
jfreeman@grahamfreeman.com
* Richard T Garren
rgarren(@riggsabney.com dellis@riggsabney.com
¢ Dorothy Sharon Gentry
sgentry@riggsabney.com jzielinski@riggsabney.com
e Robert W George
robert.george@kutakrock.com donna.sinclair@kutakrock.com
o Tony Michael Graham
tgraham{@grahamfreeman.com
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jgraves@bassettlawfirm.com
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+ Thomas James Grever
tgrever@lathropgage.com
+ Jennifer Stockton Griffin
jgriffin@lathropgage.com
» Carrie Griffith
griffithlawoffice@yahoo.com
¢« John Trevor Hammons
thammons(@oag.state.ok.us
Trevor_Hammons{@oag.state.ok.us;Jean_Burnett{@oag.state.ok.us
* Michael Todd Hembree
hembreelaw @aol.com traesmom_mdl@yahoo.com
¢ Theresa Noble Hill
thillcourts@rhodesokla.com mnave@rhodesokla.com
« Philip D Hixon
Phixon@)jpm-law.com
+ Steven Ernest Holden
hm@holdenokla.com sholden@holdenokla.com
» Mark D Hopson
mhopson@sidley.com dwetmore@sidley.com;joraker@sidley.com
+ Kelly S Hunter Burch
fe.docket@oag.state.ok.us kelly burch@oag.state.ok.us;jean_burnett@oag.state.ok.us
¢« Thomas Janer
SCMI@sbcglobal.net tjaner@cableone.net;lanaphillips@sbcglobal .net
» Stephen L Jantzen
sjantzen(@ryanwhaley.com mantene@ryanwhaley.com;loelke@ryanwhaley.com
» Mackenzie Lea Hamilton Jessie
maci.tbakerlaw@sbcglobal.net tbakerlaw@sbceglobal.net;macijessie@yahoo.com
« Bruce Jones
bjones@faegre.com jintermill@faegre.com;bnallick@faegre.com
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I further certify that on this 26th day of June, 2006, a true and correct copy of the above
and foregoing will be mailed via first class U.S. Mail, postage prepaid, on the following who are
not registered participants of the ECF System:

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Gordon W, Clinton
23605 S GOODNIGHT LN
WELLING, OK 74471

Susann Clinton
23605 S GOODNIGHT LN
WELLING, OK 74471

Eugene Dill
P OBOX 46
COOKSON, OK 74424

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464

James C Geiger
address unknown

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K STNW

WASHINGTON, DC 20005

G Craig Heffington
20144 W SIXSHOOTER RD
COOKSON, OK 74427

Cherrie House
POBOX 1097
STILWELL, OK 74960

William House

P OBOX 1097
STILWELL, OK 74960
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Dorothy Gene Lamb
Route 1, Box 253
Gore, OK 74435

James Lamb
Route 1, Box 253
Gore, OK 74435

Jerry M Maddux

Selby Connor Maddux Janer
POBOX Z

BARTLESVILLE, OK 74005-5025

Doris Mares
POBOX 46
COOKSON, OK 74424

Donna S Parker
34996 S 502 RD
PARK HILL, OK 74451

Richard E Parker
34996 5 502 RD
PARK HILL, OK 74451

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

Robin L. Wofford

Rt 2, Box 370
Watts, OK 74964

s/ M. David Riges
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